
 

 

DSHS needs to provide speedy evaluations for competency to 
stand trial 
 — Duncan Hollomon, JD, PhD, LMHC and WMHCA Treasurer.  
 
 
There are a number of places where mental health issues and the criminal justice system come 
together.  This article is about one of those places — a criminal defendant’s possible 
incompetence1 to stand trial due to mental illness, and the recent Trueblood case.  
 
 
LEGAL BACKGROUND 
 
Every person in America has the right to defend themselves when charged with a crime, 
established by 6th Amendment to the constitution.  If the defendant is indigent, and can’t afford 
an attorney, one will be provided by the court.2  
 
However, some defendants may not be competent to participate in their defense due to a 
mental illness.  Such defendants have a right to be evaluated for their ability to stand trial, and if 
they are deemed to be incompetent to do so, they are provided services to restore that ability.  
At the end of the restoration period they are evaluated again.  If they are still considered 
incompetent to stand trial, the charges against them are usually dropped, and the person is sent 
to a state mental hospital for treatment.  
 
For the criminal process to move forward efficiently, and for defendants to be treated 
appropriately, the time period between when the court orders an evaluation and when the 
evaluation is completed should be short, typically a matter of days.  However, in Washington 
State many defendants have been waiting in jail and in the hospitals for lengthy periods of time 
without being evaluated, some for weeks, and some for a number of months.  
 
In 2014, a class action suit known as “Trueblood3” was filed against the Washington Department 
of Social and Health Services alleging that DSHS was failing in its duty to provide speedy 
evaluations.  In April of 2015 the US District Court ruled in favor of the plaintiffs, agreeing with 
their claim that defendants rights were being abridged, and DSHS was not doing its job.  The 
court imposed fines for each day the wait times were deemed too long. 4 

                                                
1"Incompetency" in Washington State means a person lacks the capacity to understand the 
nature of the proceedings against him or her or to assist in his or her own defense as a result of 
mental disease or defect. (RCW 10.77.010) 
2  Gideon v. Wainwright (1963) 372 U.S. 335 
3 A.B. by and through Trueblood et. al. v Washington State DSHS, No. 15–35462  
4 The opinion of the 9th Circuit Court of Appeals stated: “Between 2001 and 2011, demand for 
competency evaluations in Washington increased by eighty-two percent. The district court found 
that evaluation services were delayed due to staffing shortages, high evaluator turnover, lack of 
accurate data and timely reporting, inadequate planning, unwillingness to use electronic court 
records, and long travel times between jails and evaluators' offices. Trial testimony also 
revealed that class members had suffered serious mental health consequences as a result of 
 



 

 

 
Fast forward to today:  As it turns out, DSHS is still being fined for being out of compliance with 
the court’s ruling.5  Those fines now total some $50 million.  
 
In their effort to remedy the situation, DSHS, and their Office of Forensic Mental Health Services 
has been holding a series of stakeholder gatherings.  We, as mental health counselors, need to 
be represented at those gatherings, and WMHCA will be taking steps to be at the table. 6 
 
In the democrat’s supplemental budget proposal, and additional $167 million dollars is allocated 
for mental health services, including providing additional beds in the two major state hospitals.  
 
 
THE NITTY GRITTY 
 
For those of you wanting more details.   
 
The Office of Forensic Mental Health Services, (OFMHS), a division of DSHS, provides forensic 
evaluations, competency restoration, Not Guilty by Reason of Insanity (NGRI) treatment 
services, and “liaison services to effectively coordinate efforts with system partners to meet 
shared goals.” (from their website).  
 
Here’s the link to the most recent data for wait times, submitted by DSHS to the WA state 
legislature in December of 2017.  
 
https://app.leg.wa.gov/ReportsToTheLegislature/Home/GetPDF?fileName=Forensic%20Admiss
ions%20and%20Evaluations%202017%20Q2_0672270f-f0d9-4532-9ce0-4f606270d47a.pdf 
 
Forensic evaluations may be conducted in inpatient facilities, jails, or in community settings.  
In Washington, the majority of forensic evaluations are conducted by DSHS employees and the 
interviews occur in a jail. State statute requires that the evaluator’s report include the following 
(RCW 10.77.060) 
 

 A description of the nature of the evaluation; 
 A diagnosis of the mental status of the defendant; 

                                                
prolonged detention—often in solitary confinement—pending evaluation or services, including 
suicidal behavior, self-harm, and refusal to take medications. It was no surprise, therefore, that 
the district court found “[p]unitive settings and isolation for twenty-three hours each day 
exacerbate mental illness and increase the likelihood that the individual will never recover.” 
5 Expressing her frustration, District Court Judge, Marsha Pechman, stated: “There is no other 
conclusion but that Defendants have chosen not to prioritize the constitutional rights of class 
members when making decisions as to how many evaluators are necessary to reach 
compliance and cease violating the constitutional rights of the class….The Court is hopeful that 
the defendants will stop their procrastination and false promises and heed the advice of every 
expert to advise them.” 
6Here’s a link to the DSHS Trueblood taskforce  https://www.dshs.wa.gov/bha/division-
behavioral-health-and-recovery/trueblood-et-al-v-washington-state-dshs. 
 



 

 

 An opinion as to the defendant’s competency, and an opinion regarding insanity if insanity is  
 claimed and an evaluation and report by an expert or professional person has been 

provided that meets statutory criteria (RCW 10.77.060(3)(d)); 
 An opinion as to whether the defendant should be evaluated by a designated mental health  
 professional under the Involuntary Treatment Act (ITA). 

 
The evaluation is then submitted to the court, and if the court finds that the defendant is 
competent, the case proceeds to trial. If the court concludes that the defendant is incompetent, 
a period of treatment may be authorized to restore the defendant to competency. If the person is 
restored to competency, the case proceeds to trial. If not, the charges are typically dropped and 
the defendant is sent for treatment to a state supported mental hospital.  
 
The Office of Forensic Mental Health Services has published a useful guide, “Washington State 
Legal System Guide to Forensic Mental Health Services.”7  Here is a table from that guide with 
statistics on the intersection of the criminal justice system (jail) and mental health and substance 
issues.  
 
 
 
 
 
 
 
 

 General 
Public 

State 
Prisons 

Jails Probation and Parole 

Serious mental Disorders 5.4% 16% 17%                     7-9% 

Substance Use Disorders 16% 53% 68%                     35-40% 

Co-occurring Substance Use Disorder  
with Serious Mental Disorder 

25% 59% 72% 49% 

Co-occurring Serious Mental Disorder  
with Substance Use Disorder 

14.4% 59.7% 33.3% 21% 

 
 
(Blandford, A. M., & Osher, F. (2013). Guidelines for the successful transition of people with 
behavioral health disorders from jail and prison: SAMHSA's GAINS Center for Behavioral Health 
and Justice Transformation, Delmar, New York: The Council of State Governments Justice 
Center.) 

                                                
7https://www.dshs.wa.gov/sites/default/files/WA-State-Legal-System-Guide-to-Forensic-Mental-
Health.pdf 


